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A INTRODUCTION

This case involves the standing of a city, with its broad police
powers within its boundaries as to liquor-related activities, to address
proposed relocation of a liquor license after the deregulation of liquor by
Initiative 1183 (“I-1183”). The Washington State Liquor Control Board
(“WSLCB”) had no authority under 1-1183 or otherwise to authorize
relocation of a liquor license obtained by the petitioners Singhs and HK
International, LLC (“license applicants™) to a mini-mart near a local high
school and a public park. By statute, the City of Burlington (“City”) was
entitled to notice of the application for a liquor license and had a right to
request a public hearing on the application (a hearing the WSLCB
arbitrarily denied the City). The City participated in the administrative
proceedings on the liquor license application by submitting a letter
outlining the reasons why the relocation of the license to the mini-mart site
was illegal and inappropriate. Nevertheless, the trial court erroneously
concluded the City lacked standing to participate in judicial review of the
WSLCB’s adverse administrative decision on relocation of the license.

The Court of Appeals correctly applied well-recognized standing
principles in its opinion reversing the trial court's erroneous decision that
while the City had standing in the WSLCB's administrative process to

challenge the relocation, it somehow lacked standing to seek judicial
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review of the WSLCB’s erroneous license relocation decision. The
license applicants, but not WSLCB, now seek review by this Court. The
license applicants, however, fail to articulate grounds under RAP 13.4(b)
for review by this Court of the Court of Appeals’ sound decision. This
Court should deny review. RAP 13.4(b).
B. ISSUES PRESENTED BY PETITIONERS

The City believes the issues here are more properly formulated as
follows:’

1. Was the Court of Appeals correct in concluding that
a city has standing to seek judicial review under the Administrative
Procedures Act, RCW 34.05 (“APA”) of an adverse decision of the
WSLCB on a liquor license within its boundaries when the city
had a statutory right to notice of such a license application and to
object, the city generally had an interest in such a license
associated with the exercise of its broad police powers on behalf of
its citizens, and it was undisputed that the city had standing in the
administrative process before the WSLCB?

2. Was the Court of Appeals correct in concluding that
the trial court abused its discretion in refusing to consider certain
declarations on standing when the WSLCB raised standing for the
first time in the trial court in its response to City’s opening brief on
the merits, the trial court specifically requested supplemental

! Although briefed by the parties, the Court of Appeals opinion did not address
the merits of the relocation issue after the enactment of I-1183, i.e. whether the WSLCB
had the authority to authorize successful private bidders on former WSLCB sites to
relocate their license to another situs. If, and only if, this Court were to grant review on
standing, the City conditionally reserves the right to raise the issue of whether the
WSLCB had such authority. RAP 13.7(b); Queen City Farms, Inc. v. Central Nat. Ins.
Co., 126 Wn.2d 50, 61, 882 P.2d 703 (1994); Lewis River Golf, Inc. v. O. M. Scott &
Sons, 120 Wn.2d 712, 715, 845 P.2d 987 (1993) (recognizing conditional raising of
issues).
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materials on standing, and such materials were pertinent and
necessary for the standing decision?

C. STATEMENT OF THE CASE

The overwhelming bulk of the license applicants’ petition is
devoted to their reargument of the facts. Pet. at 6-18.2 The City believes
the Court of Appeals opinion correctly articulates the facts, op. at 2-5, and
it does not repeat them here except to note several factual points that bear
emphasis in connection with this Court's review decision.

When private spirit liquor sales were legalized by the enactment of
1-1183, the WSLCB could only license those retailers whose premises
were comprised of “at least ten thousand square feet of fully enclosed
retail space within a single structure.” RCW 66.24.630(3)(a). The
WSLCB could license smaller retailers if they operated at former state
liquor or contract liquor store. RCW 66.24.630(3)(c). 1-1183 directed that
the WSLCB auction off the right to operate state stores at the same
location at which the stores had previously been operated. RCW

66.24.620(4)(c).?

? They devote a mere two and a half pages to the grounds in RAP 13.4(b) and
offer little real analysis of the Court of Appeals’ actual opinion.

* This “same location” imperative was designed to address an issue vigorously
argued by proponents and opponents of I-1183: the fear that the initiative would result in
expanded liquor sales at mini-marts, gas stations, and other convenience stores. See
Appendix. Ironically, the license applicants have proposed to re-locate their license to a
minj-mart.

Answer to Petition for Review - 3



The WSLCB did not follow those requirements. Instead, on its
own, without any authority,”* it simply decided that the license applicants
who prevailed at an auction for a state liquor store could move the license
to a location one mile away, a mini-mart near Burlington High School.

The WSLCB gave the City notice of the proposed transfer. See
Appendix. However, the WSLCB’s notice to the City stated it was being
provided “as an informational courtesy” and “The Board may not deny a
Spirits Retailer license to an otherwise qualified bidder...” Id.’

The City timely objected to the proposed license relocation by a
letter that not only asserted the WSLCB’s action was contrary to law, it
also stated that the new location was “the site of numerous activities
requiring law enforcement,” and that a liquor store is “incompatible with
the land use in the area, and particularly incompatible with the Burlington

High School, which is situated just beyond 500 feet® from the entrance to

* Not only was there no authority in I-1183 for such relocation, no WSLCB
regulations applicable at the time allowed this relocation. The WSLCB asserted below
that license relocation here was accomplished pursuant to an “interim policy.” Yet,
Policy BIP-04-2012, which purports to provide guidelines as to the relocation of liquor
stores, never became effective until two months gfter the WSLCB approved the transfer
of the license at issue here. AR 23; CP 133-37.

5 From these statements, it can be reasonably concluded that the WSLCB was
going to approve the license no matter what the City said or did.

6 If the license was for a site 500 feet or less from a high school, the WSLCB
admitted below it would have had to deny the license. RCW 66.24.010.
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the proposed location.” AR 37-39, 41.”

The City requested a hearing which would have allowed it to
expand upon these facts but the WSLCB denied such a hearing for
unspecified reasons. AR 28.%

After the WSLCB approved relocation of the license and upon
judicial review in the Thurston County Superior Court at the City's
request, the trial court concluded that the City lacked standing, but it
observed in its oral ruling that it likely would have ruled for the City on

the merits: “Nothing in the initiative allows relocation.” RP 30-32. It

7 The WSLCB’s own enforcement officer testified as to her concerns about the
license applicants' mini-mart site:

I watched the store one afternoon, and saw a stream of kids
from the high school go into the store. I didn't see any come out with
beer, but they all had back packs, and the bought or stolen beer could
very easily be hidden in the back pack.

As a liquor officer and a parent I am concerned with a spirits
license for this premises is an invitation to add to the serious problem
of youth access to alcohol.

AR 41. Officer Johnson's investigative aide reported that he knew “kids who buy alcohol
from [the HK Mini-Mart] all the time.” AR 41.

' Any letter to the WSLCB by the City opposing the license applicants’
relocation of their license was never meant to be an exhaustive recitation of the City’s
factual basis for opposing license relocation. That type of evidence would have been
developed at a hearing with all parties having the opportunity to present and cross-
examine witnesses, a hearing the WSLCB denied the City.

From the City’s letter, the WSLCB knew of numerous police calls, the
incompatibility of the new site for the liquor license with land use, particularly given its
proximity to the high school (being located just beyond the prohibited zone), that its own
enforcement officer had concems, and that minors bought beer there “all the time.” Yet,
with all that information, it refused to grant a hearing so that these legjtimate concemns of
its local government partner and staff in enforcing the Liquor Act could be developed.
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went on to reject the WSLCB’s argument that the initiative/statutory
language was ambiguous: “The term ‘freely alienable’ does not create
ambiguity. It simply means that the winning bidder can sell the right to
another person.” RP 30. “The plain meaning of this initiative is clear, and
the phrase does not create ambiguity.” RP 31-32. The court concluded:
“Based upon that, if I were to get to a final ruling, I would find that Board
acted outside its statutory authority. I would find they erroneously
interpreted and applied the law.” RP 32.

D. ARGUMENT WHY REVIEW SHOULD BE DENIED

(1)  The City Had Standing to Seek Judicial Review Here

The license applicants do not offer any analysis as to why the
Court of Appeals’ decision on the City’s standing, op. at 5-9, 12-20, merits
review. They do not assert that the Court of Appeals’ analysis conflicted
with decisions of this Court or the Court of Appeals, that the decision in
any way implicates constitutional issues, or that the decision involves an
important issue of substantial public interest. RAP 13.4(b).

Simply put, the Court of Appeals determined that the City met the
long-established APA test for standing expressed in RCW 34.05.530 and
in this Court’s decision in Seattle Bldg. & Constr. Trades Council v.
Apprenticeship & Training Council, 129 Wn.2d 787, 793, 920 P.2d 581

(1996). Op. at 5-6. The court determined that the City met all the
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requirements of the standing test, particularly given a city’s involvement
with the licensure of liquor premises within its boundaries. Id at 9
(“...where, as here, the Board issued an alleged illegal license, no person
or entity processes a more compelling interest for standing purposes than
the City.”).’

In specific, the court recognized that the parties all agreed that the
City met the zone of interest requirement of this Court’s test. Id. at 6. The
court also determined that the City met the injury-in-fact prong of this
Court's APA standing test.

The Court of Appeals analysis is sensible and does not merit this
Court’s review. The City was a party in the administrative process.”’ It is
undisputed that RCW 66.24.010(8) confers upon the City a statutory right
to request a hearing that the WSLCB refused to hold. Even without a
hearing, by filing an objection, the City became a party in the underlying

administrative proceeding. There was no challenge, or any basis to

° The quantum of interest required for standing to pursue judicial review of
administrative action is quite small, particularly when there are important interests to be
vindicated. As Professor Davis has put it: “The basic idea that comes out in numerous
cases is that an identifiable trifle is enough for standing to fight out a question of
principle; the trifle is the basis for standing and the principle supplies the motivation.”
Kenneth Culp Davis, Standing: Taxpayers and Others, 35 U. Chi. L. Rev. 601, 613
(1968).

1 The WSLCB accepted the City’s standing in that process because it ruled on

the merits without contesting the City’s standing and did not argue to the trial court that
the City lacked standing in the administrative process. RP 5.
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challenge, the City’s standing in the administrative proceeding because the
APA gave the City standing in that process as a matter of law.'!
Ultimately, it is anomalous that a party could have standing in the
administrative process on an issue, but not on judicial review. Snohomish
County Public Transportation Benefit Area v. State, 173 Wn. App. 504,
509-14, 294 P.3d 803 (2013) (agency involved in PERC administrative
process had standing to seek judicial review of PERC’s issuance of a
ruling that grievance arbitration provisions would survive the expiration of
a collective bargaining agreement because such ruling affected the agency
in future labor negotiations). That is similarly true here where, as the
Court of Appeals acknowledged, op. at 1, the City as a general
government possesses broad police power to protect the health, welfare,
peace, and safety of its residents. RCW 35A.11.020. See also, Wash.
Const. art. XI § 11. Such police power extends to liquor-related activities
and it is undisputed that liquor and the sale of liquor can create conditions

detrimental to the health, welfare, peace and safety of the public.'?

1 RCW 34.05.010(1) defines an “adjudicative proceeding” as a proceeding
before an agency in which “an opportunity for a hearing” is provided by statute and “is
contested by a person having standing to contest under the law.” (emphasis added).

12 The police power of local government was not preempted by the Liquor Act.
RCW 66.08.120. Local governments were given the responsibility of investigating and
prosecuting violations of the Liquor Act, including those -relating to minors. RCW
66.44.270. Local government input on WSLCB licensure decisions was deemed
significant where local government objections, including those relating to premises

Answer to Petition for Review - 8



The Court of Appeals determined specifically that the City met the
injury-in-fact aspect of the standing test, an element that “is not meant to
be a demanding requirement.” Op. at 13. See generally, op. at 12-20.
Again, the license applicants nowhere dispute the principles of law as to
injury-in-fact set forth in the Court of Appeals opinion or document how
review on that aspect of standing is met under RAP 13.4(b), particularly in
light of this Court’s decision in Allan v. University of Washington, 140
Wn.2d 323, 997 P.2d 360 (2000), a case where the wife of faulty member
did not establish injury-in-fact to challenge amendments to faulty code
adjudicative procedures because she was not personally affected by such
procedures.

By contrast here, the Court of Appeals analysis on injury-in-fact is
well-supported whether based on the City’s original letter to the WSLCB
opposing relocation or as supported by the supplemental declarations to be
discussed infra.

RCW 66.24.010(12) provides that if there is “chronic illegal
activity” the WSLCB must give the objection of local government
“substantial weight.” Even in the absence of chronic illegal activity

associated with a site, subsections (8) and (9) of RCW 66.24.010

locations must be considered. RCW 66.24.010(8). The Act also provided locational
restrictions on licenses near parks owned and operated by local governments. RCW
66.24.010(9).

Answer to Petition for Review - 9



specifically require the WSLCB to provide notice to a municipality so that
public concerns may be considered and that the Board must give “due
consideration” to the location of the licensee and its proximity to churches,
schools, and other public institutions. RCW 66.24.010(9)(a). The
WSLCB’s decision here reflected no consideration of anything other than
“chronic illegal activity;” it failed to provide “due consideration” to the
City’s other legitimate objections to the license applicants' proposed
license relocation.

In its letter to the Board, the City not only took the position that the
WSLCB had no legal basis to move the site of the liquor store pursuant to
I-1183, it also informed the WSLCB that the proposed location “is the site
of numerous activities requiring law enforcement involvement, and that
the Burlington Police Department had “logged many calls” to the
proposed license location. AR 39. It also noted that a liquor store “is
incompatible with land use in the area” particularly incompatible with
Burlington High School which is situated just beyond 500 feet from the
entrance to the proposed location, and that high-school aged children
frequent this area going to and from school, and that adding liquor “will
necessarily bring children into frequent close contact with those
individuals who commit the crimes that plague the Skagit Big Mini-Mart.”

AR 39.

Answer to Petition for Review - 10



The City’s concerns were also echoed by its own enforcement
officer who investigated the proposed location; Officer Johnson stated that
she had seen “a stream of kids from the high school go into the store,” and
that “[a]s a liquor officer and a parent I am concerned a spirits license for
this premises is an invitation to add to the serious problem of youth access
to alcohol.” RP 41. The City would be compelled by the WSLCB’s
relocation decision permitting liquor sales at a mini-mart near the high
school to dedicate additional law enforcement resources to ensure that
youth would not obtain liquor through theft or deception. The dedication
of additional resources constitutes “injury-in-fact.”

The special role local government plays in regard to protecting the
“welfare, health, morals, and safety of the people,” coupled with its
specific rights and duties under the Act, has been recognized by the courts;
a city speaks for all of its citizens and not just an interested few. In Sukin
v. Wash. State Liquor Control Board, 42 Wn. App. 649, 710 P.2d 814, 816
(1985), review denied, 105 Wn.2d 1017 (1986), Division III affirmed a
decision of the WSLCB to allow the City of Spokane to submit its
objections to the renewal of the Sukins’ liquor license which was
submitted after the twenty-day period provided for such submissions in
RCW 66.24.010(8), holding that to preclude the WSLCB from considering

Spokane’s untimely objection to license renewal “would frustrate the
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purpose of the liquor control act as expressed in RCW 66.08.010.” Id.
The same is true here in regard to the City’s timely objection which raised
the illegality of the WSLCB’s relocation decision, the mini-mart location’s
proximity to the high school, the “high level of crime that occurs at the
licensee’s business,” and its incompatibility with the land use in the area
including an adjacent park."

In sum, the petitioner license applicants have failed to demonstrate
that the Court of Appeals decision on standing merits review under RAP
13.4(b). In fact, they failed to actually argue or analyze any grounds under

that rule as to standing.'* By failing to do so, they concede that the Court

P The Court of Appeals did not reach the City’s associational standing

argument, but that doctrine also supports the Court of Appeals and would be raised by the
City, if and only if review is granted, as another basis to sustain the Court of Appeals.
Washington courts have long recognized the associationa] standing of a variety of groups
to obtain judicial review of administrative decision, including unions and other
associations. Trades Council, 129 Wn.2d at 795 (union petitioners met injury-in-fact
requirement where future economic impact was present); Mukilteo Citizens for Simple
Government, 174 Wn.2d 41, 46, 272 P.3d 227 (2012) (citizens association had standing
to file action to prevent ballot proposition repealing ordinance authorizing use of
automated traffic cameras); National Elec. Contractors Ass’n v. Employment Sec. Dept,
109 Wn. App. 213, 221-22, 34 P.3d 860 (2001) (employer association); Hun! v. Wash.
State Apple Advertising Comm 'n, 432 U.S. 333, 34243, 97 S. Ct. 2434, S3 L. Ed. 2d 383
(1997) (Apple Commission could state claims of its apple grower/dealer members); Pugh
v. Evergreen Hosp. Medical Center, 177 Wn. App. 363, 365-66, 312 P.3d 665 (2013),
review denied, 180 Wn.2d 1007 (2014) (nurses union had associational standing to bring
action for its members regarding missed rest breaks). As a general purpose government,
the City’s objections reflect not only its objections as a city, but the concerns, injury, and
potential injury to its citizens. Plainly, the license applicants’ neighbors, City residents,
have standing to protest the licensure of a mini-mart selling liquor near Burlington High
School and a public park. So did the City in its representative capacity.

4 A further basis for standing here is the WSLCB’s failure to comply with

procedural requirements that applied to it. The Court of Appeals declined to reach that
issue as well. Op. at 20. Again, if and only if this Court was to grant review, the City
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of Appeals correctly resolved the standing issue, the principal decision

before the Court of Appeals. RAP 13.7(b).

(2)  The Court of Appeals Correctly Ruled That the Trial Court
Abused Its Discretion in Excluding Additional Evidence on

Standing

The only issue in the Court of Appeals decision upon which the
license applicants offer any analysis is the Court of Appeals’
determination that the trial court abused its discretion in excluding three
declarations on standing submitted to the trial court. The license
applicants contend this decision is contrary to two federal court decisions.
Pet. at 18-20. But the Court of Appeals fully addressed the admissibility
of those declarations and the referenced federal cases in its opinion. Op.

at 10-12. Critically, the court concluded that the City established injury-

reserves the right to raise this basis for standing to further sustain the Court of Appeals
petition.

This Court has held that a failure of an agency to comply with procedural
requirements alone establishes sufficient injury to confer standing. Allan, supra at 330;
Trades Council, supra at 794. In Trades Council, like here, the agency failed to provide
for a hearing. This Court held that a hearing was required under the APA, specifically
RCW 34.05.010(9)(a) and RCW 34.05.422(1)(b), even though approval of apprenticeship
programs was not required by law since compliance with RCW 49.04 (which provided
for program certification) was voluntary. Those same sections would require a hearing
here. See also, Ellensburg Cement Products, Inc. v. Kittitas County, 179 Wn.2d 737, 747
n.2, 317 P.3d 1047 (2014) (due process principle requires that a party must be given an
opportunity to make a record either before the administrative body or in court). Here, the
City would have presented evidence at a hearing before the WSLCB to create a sufficient
record to further demonstrate actual or potential “injury-in-fact” for standing purposes.
The WSLCB chose not to convene a hearing. Instead, the WSLCB merely approved the
tentative decision of its director for licensing. RP 28. (*The final order was granted in
somewhat of a summary fashion, with not a lot of explanation as to the Board's
rationality.”) The trial court should have allowed the City a legitimate opportunity to
create a record on standing, but did not do so.
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in-fact, with or without those declarations. Op. at 12. Review of such a
narrow ruling is certainly not worthy of this Court’s attention in light of
this fact.

The declarations at issue reinforce the City’s position on injury-in-
fact and their admission is consistent with this Court’s decisions.
Burlington's Mayor Sexton testified that any increase in the workload for
law enforcement impacts the City’s ability to maintain public safety and
has an impact on the City’s budget. CP 154. Lieutenant Tom Moser
testified that since January 2009 the City’s police responded on 202
occasions to the license applicant's mini-mart site as compared to 22
occasions to the site of the former state liquor store (one of which only
involved traffic enforcement). CP 157. City Planning Director Fleek
testified about the adjoining park; that youth often pass by and purchase
items at the store; that they would come into contact with liquor
advertising; and that a liquor license at the mini-mart would change the

character of the nearby residential neighborhood. CP 159-61.'° The trial

15 The evidence that the license applicants' mini-mart is adjacent to a park is a
matter of which the trial court could have taken judicial notice. ER 201. ER 201(b)
states that a court may take judicial notice of facts “not subject to reasonable dispute.”
Geography or location is frequently noticed judicially. Long ago, this Court upheld
judicial notice of the fact that the Snohomish River empties into Puget Sound. Vail v.
McGuire, 50 Wash. 187, 96 Pac, 1042 (1908). See also, State v. Hardamon, 29 Wn.2d
182, 186 P.2d 634 (1947) (Seattle is in King County); Lofberg v. Viles, 39 Wn.2d 493,
236 P.2d 768 (1951) (Chehalis is in Lewis County); State v. Portnoy, 43 Wn. App. 455,
718 P.2d 805, review denied, 106 Wn.2d 1013 (1986) (Bonny Lake is in Pierce County).
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court’s reversal of its own decision to ask the parties to supplement the
record on standing was an abuse of discretion.

Washington law recognizes the ability of courts to admit additional
evidence on review, particularly when an unlawful procedure or decision-
making process has been employed. RCW 34.05.562(1). This is
particularly true where additional evidence is needed to decide disputed
issues of material fact not determined on the agency record. Wash.
Independent Tel. Ass’n v. Wash. Util. & Transp. Comm’n, 110 Wn. App.
498, 518, 41 P.3d 1212 (2002), affirmed, 149 Wn.2d 17, 65 P.3d 319
(2003). Additional evidence may also be allowed when, like here, no
administrative hearing occurred. Trades Council, supra at 798-99.'S
Thus, the Court of Appeals decision that it was appropriate for additional
evidence to be considered by the trial court and was an abuse of discretion
to exclude it, particular_ly when the effect was to deny judicial review to a
general government of illegal agency action, is fully supported and does
not merit review by this Court.

In Northwest Envt’l Defense Ctr. v. Bonneville Power Admin., 117

F.3d 1520, 1527-28 (9th Cir. 1997), in circumstances paralleling this case,

16 The WSLCB also never availed itself in the trial court of any motions
practice, which would have allowed the City to present evidence on the standing issue.
Neither the WSLCB nor the license applicants brought a motion to dismiss pursuant to
CR 12(b). Similarly, the WSLCB did not move for summary judgment.
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the petitioners submitted affidavits to establish standing before the court to
challenge BPA’s duty to consider the petitioners’ economic and
environmental interests, which the petitioners claimed BPA was required
to consider and BPA ignored. BPA, like here, moved to strike the
affidavits as being outside the agency record. In rejecting BPA’s motion,
the district court ruled it could consider the affidavits for the purpose of
addressing standing and the Ninth Circuit agreed. “[Blecause standing
was not an issue in earlier proceedings, we hold that petioners in this case
were entitled to establish standing anytime during the briefing phase.” Id.
at 1528. See also, Beckv. U.S. Dep 't of Interior, 982 F.2d 1332, 1340 (9th
Cir. 1992) (court accepts appellant-intervenors’ supplemental declarations
alleging particularized injury because intervenors were not required to
establish standing until they appealed).

In sum, the Court of Appeals correctly concluded that the trial
court abused its discretion in excluding the three declarations under the
confusing circumstances created by the trial court itself. With or without
those declarations, the City established injury-in-fact for standing.
Review on this issue, the only basis for review discussed by the license

applicants in their petition, is not merited. RAP 13.4(b).
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E. CONCLUSION

The Court of Appeals was correct in ruling that the trial court’s
decision that the City lacked standing to challenge the WSLCB’s illegal
relocation of a liquor license to a new mini-mart site close to a high school
and a public park from its former WSLCB site, contrary to I-1183 or the
Liquor Act, was erroneous.

The petitioner license applicants have failed to articulate any
grounds under RAP 13.4(b) as to why this Court should review the Court
of Appeals’ well-reasoned opinion reversing the trial court’s standing
decision. The fact that the WSLCB, principally charged with addressing
the Liquor Act, has not sought this Court’s review forcefully documents
that this case lacks significant public interest.

This Court should deny review under RAP 13.4(b).

DATED this )3 day of July, 2015.
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APPENDIX



RCW 34.05.530:

A person has standing to obtain judiciel review of agency action if that
person is aggrieved or adversely affected by the agency action. A person is
aggrieved or adversely affected within the meaning of this section only
when all three of the following conditions are present:

(1) The agency action has prejudiced or is likely to prejudice that person;

(2) That person's asserted interests are among those that the agency was
required to consider when it engaged in the agency action chalienged; and

(3) A judgment in favor of that person would substantially eliminate or
redress the prejudice to that person caused or likely to be caused by the
agency action

RCW 34.05.562:

(1) The court may receive evidence in addition to that contained in the
agency record for judicial review, only if it relates to the validity of the
agency action at the time it was taken and is needed to decide disputed
issues regarding:

(a) Improper constitution as a decision-making body or grounds for
disqualification of those taking the agency action;

(b) Unlawfulness of procedure or of decision-making process; or

(c) Material facts in rule making, brief adjudications, or other proceedings
not required to be determined on the agency record.

(2) The court may remand a matter to the agency, before final disposition
of a petition for review, with directions that the agency conduct fact-
finding and other proceedings the court considers necessary and that the
agency take such further action on the basis thereof as the court directs, if:

(a) The agency was required by this chapter or any other provision of law
to base its action exclusively on & record of a type reasonably suitable for
judicial review, but the agency failed to prepare or preserve an adequate
record;



(b) The court finds that (i) new evidence has become available that relates
to the validity of the agency action st the time it was taken, that one or
more of the parties did not know and was under no duty to discover or
could not have reasonably been discovered until after the agency action,
and (ii) the interests of justice would be served by remand to the agency;

(¢) The agency improperly excluded or omitted evidence from the record;
or

(d) A relevant provision of law changed after the agency action and the
court determines that the new provision may control the outcome.

RCW 34.05.570:

(1) Generally. Except to the extent that this chapter or another statute
provides otherwise:

(a) The burden of demonstrating the invalidity of agency action is on the
party asserting invalidity;

(b) The validity of agency action shall be determined in accordance with
the standards of review provided in this section, as applied to the agency
action at the time it was taken;

(c) The court shall make a separate and distinct ruling on each material
issue on which the court's decision is based; and

(d) The court shall grant relief only if it determines that a person seeking
judicial relief has been substantially prejudiced by the action complained
of,

(3) Review of agency orders in adjudicative proceedings. The court shall
grant relief from an agency order in an adjudicative proceeding only if it
determines that:

{a) The order, or the statute or rule on which the order is based, is in
violation of constitutional provigions on its face or as applied;



(b) The order is outside the statutory authority or jurisdiction of the agency
conferred by any provision of law;

(¢) The agency has engaged in unlawful procedure or decision-making
process, or has failed to follow a prescribed procedure;

(d) The agency has erroneously interpreted or applied the law;

(e) The order is not supported by evidence that is substantial when viewed
in light of the whole record before the court, which includes the agency
record for judicial review, supplemented by any additional evidence
received by the court under this chapter;

(f) The agency has not decided all issues requiring resolution by the
agency;

(2) A motion for disqualification under RCW 34.05.425 or 34.12.050 was
made and was improperly denied or, if no motion wes made, facts are
shown to support the grant of such a motion that were not known and were
not reasonably discoverable by the challenging party at the appropriate
time for making such a motion;

(h) The order is inconsistent with a rule of the agency unless the agency
explains the inconsistency by stating facts and reasons to demonstrate a
rational basis for inconsistency; or

(i) The order is arbitrary or capricious.
(4) Review of other agency action.

(a) All agency action not reviewable under subsection (2) or (3) of this
section shall be reviewed under this subsection.

(b) A person whose rights are violated by an agency's failure to perform a
duty that is required by law to be performed may file a petition for review
pursuant to RCW 34.05.514, secking an order pursuant to this subsection
requiring performance. Within twenty days after service of the petition for
review, the agency shall file and serve an answer to the petition, made in
the same manner as an answer to a complaint in a civil action. The court
may hear evidence, pursuant to RCW 34.05.562, on material issues of fact
raised by the petition and answer.



(c) Relief for persons aggrieved by the performance of an agency action,
including the exercise of discretion, or an action under (b) of this
subsection can be granted only if the court determines that the action is;

(i) Unconstitutional;

(ii) Outside the statutory authority of the agency or the authority conferred
by a provision of law;

(iii) Arbitrary or capricious; or

(iv) Taken by persons who were not properly constitited as agency
officials lawfully entitled to take such action.



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

CITY OF BURLINGTON, a NQO. 72438-0-|
Washington municipal corporation,
DIVISION ONE
Appeliant,
V.
WASHINGTON STATE LIQUOR

CONTROL BOARD, a Washington
Agency;, HAKAM SINGH and JANE
DOE SINGH, and the marital
community composed thereof, and
HK INTERNATIONAL, LLC, a
Washington limited liability company,

ORDER AMENDING OPINION

Respondents.
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A maijority of the panel has determined that the opinion should be amended. Itis
therefore
ORDERED that the opinion be amended as follows:
DELETE the following sentence in footnote 12, on page 10:
The parties’ briefing at the trial court and on appeal discuss the
application of RCW 34.05.562 governing new evidence taken by the trial

court on the agency.

REPLACE the above sentence with the following:

The parties’ briefing at the trial court and on appeal discuss the
application of RCW 34.05.562 governing new evidence taken by the trial
court or the agency.



The remainder of the footnote will remain the same.

Done this __/ Eﬁaay of June, 2015.
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

CITY OF BURLINGTON, a NO. 72438-0-I S
Washington municipal corporation, &
DiVISION ONE >

Appellant, ~n
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WASHINGTON STATE LIQUOR o

CONTROL BOARD, a Washington
Agency, HAKAM SINGH and JANE
DOE SINGH, and the marital
community composed thereof; and
HK INTERNATIONAL, LLC, a
Washington limited liability company,

PUBLISHED OPINION

FILED: May 26, 2015
Respondents.
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LAu, J. — The City of Burlington, Washington, appeals the Washington State
Liquor Control Board's decision to grant a spirits license to Hakam Singh and to allow
Singh to relocate the license from the previously state-run location to a small
convenience store he already owned.! The City argued the Board exceeded its

statutory authority by allowing Singh to relocate the spirits license. The trial court

! We refer in this opinion to all respondents as “the Board.”
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rejected the City’s appeal, concluding the City lacked standing to seek judicial review of
the Board's action under the Administrative Procedure Act (APA), chapter 34.05 RCW.
Because the Board's action directly impacts the City's interest to protect the safety of
the public by ensuring alcohol sales are properly regulated, and because the City
presented sufficient facts to demonstrate an injury in fact, we conclude the City has
standing to challenge the Board's relocation of Singh’s license. Accordingly, we reverse

and remand for further proceedings consistent with this opinion.

FACTS

In November 2011, Washington voters approved Initiative Measure No. 1183 (I-
1183), a measure privatizing liquor sales. 1-1183 directed the Washington State Liquor
Contro! Board to “sell by auction open to the public the right at each state-owned store
location . . . to operate a liquor store upon the premises.” 1-1183 § 102(4)(c); RCW
66.24.620(4)(c). On April 20, 2012, respondents Hakam Singh and HK International
(HK) submitted the highest bid for a liquor retail license at former Board Store No. 152,
then located at 912 South Burlington Boulevard, in Burlington, Washington. On May 7,
Singh submitted a store relocation request to the Board. Singh indicated that the
landlord refused to lease at the original store location. Singh proposed a new location:
the Skagit Big Mini Mart, a gas station and convenience store he already owned,
located at 157 South Burlington Boulevard, approximately one half-mile north of the
original store location. On May 14, the Board notified the City of Burlington about
Singh's relocation request in compliance with RCW 66.24.010(8). Should the City

object, the Board's notice form directed the City to “attach a letter to the Board detailing

-2-
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the reason(s) for the objection and a statement of all facts on which [the City’s]
objection(s) are based.” Administrative Record (AR) at 36.

On May 30, the City responded objecting to the new location and requesting an
adjudicative hearing before the Board took any final action. The City included a brief
letter detailing its reasons for the objection. First, the City argued that the Board lacked
the legal authority to relocate the license attached to Store No. 152 because “[t]he clear
language of [RCW 66.24.620(4)(c)] provides that the rights to be sold by the Board are
linked to the then-current location of the liquor store.” AR at 37. Second, the City noted
that language in the voter pamphlet indicated that {-1183 “prevent[ed] liquor sales at gas
stations and convenience stores . .. ." AR at 38.2 Finally, the City expressed concem
regarding how the liquor sales might affect the surrounding area, stating, “The
Burlington Police Department has logged many calls to the proposed license {ocation,
reflecting the high level of crime that occurs at the licensee's business.” AR at 39. The
City also emphasized that the proposed location is just over 500 feet from Burlington
High School.® The Board solicited comments from its own enforcement officer, who
repeated the City’s concerns: “One of the Investigative Aids | work with goes to that high

school and he says he knows kids who buy alcohol there all the time. . . . As a liquor

2 Generally, the Board could only issue a license to retailers whose premises
were comprised of "at least ten thousand square feet of fully enclosed retail space
within a single structure . . . .” RCW 66.24.630(3)(a). However, there is an exception to
this requirement for those who, like Singh, purchase at auction a license to operate a
former state liquor store. RCW 66.24.630(3)(c).

3 |If the minimart were within 500 feet of the school, the Board would have had to
notify the school and could not have issued the license if the school objected. RCW
66.24.010(9).

-3-
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officer and a parent | am concerned a spirits license for this premises is an invitation to
add to the serious problem of youth access to alcohol.” AR at41.

On August 31, the Board issued a Statement of Intent to Approve Liquor License
Over the Objection from the City of Burlington. The Board found no liquor violations at
that location in the past four years, the City's challenge of the Board's interpretation of I-
1183 was not grounds for denial, and “[the City did not demonstrate any conduct that
constitutes chronic illegal activity as defined by RCW 66.24.010(12) at this premise.”
AR at 30. On September 11, the Board issued a final order denying the City an
adjudicative hearing and issuing the license for the minimart.*

The City promptly appealed the Board's decision to Thurston County Superior
Court. The City’s opening brief asserted it had standing. The Board’s response brief
challenged the City’s standing. After oral argument, the trial court allowed the parties to
“supplement the record” with up to five pages each on the standing issue. Report of
Proceedings (RP) (Jul. 19, 2013) at 40. The City submitted declarations from three
individuals: Burlington Mayor Steve Sexton; City Planning Director Margaret Fleek, and
City Police Lieutenant Tom Moser. The Board moved to strike this evidence, arguing
that the court requested additional briefing, not evidence. The court struck the
declarations, clarifying that it invited the parties to submit supplemental briefing only. In
its oral ruling, the court apologized for any confusion and emphasized that “it was never
the intent of the Court that there be supplemental declarations submitted . . . .” RP

(Aug. 23, 2013) at 21.

4 Singh and HK also requested a hearing.
4-
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The court dismissed the City's petition for judicial review for lack of standing.
The court found that the City failed to meet the “injury in fact’ test “because there was
no immediate, concrete or specific injury really that was argued or put into the record by
the City, and the few statements that were made were really conjectural and
hypothetical.” RP (Aug. 23, 2013) at 34. The trial court also denied the City’s “request
to overturn the Board's grant of a liquor license to HK International LLC." Clerk's
Papers (CP) at 225. The City appeals.

ANALYSIS

Standard of Review

Standing is reviewed de novo. In re Estate of Becker, 177 Wn.2d 242, 246, 298
P.3d 720 (2013). When reviewing a party’s standing, this court stands in the same

position as the superior court. Patterson v. Segale, 171 Wn. App. 251, 257, 289 P.3d

657 (2012). The party seeking judicial review of agency action—the City—bears the

burden of establishing standing. KS Tacoma Holdings, LLC v. Shorelines Hr'gs Bd.,

166 Wn. App. 117, 127, 272 P.3d 876 (2012).

Standing

The APA delineates standing requirements that differ from the general standing
test applicable in other contexts:

A person has standing to obtain judicial review of agency action if that
person is aggrieved or adversely affected by the agency action. A person
is aggrieved or adversely affected within the meaning of this section only
when all three of the following conditions are present:

(1) The agency action has prejudiced or is likely to prejudice that
person,;

(2) That person's asserted interests are among those that the
agency was required to consider when it engaged in the agency action
challenged; and

-5-
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(3) A judgment in favor of that person would substantially eliminate
or redress the prejudice to that person caused or likely to be caused by
the agency action.

RCW 34.05.530. “These three conditions are derived from federal case law.”% Seattle

Bidg. & Const. Trades Council v. Apprenticeship & Training Council, 129 Wn.2d 787,
793, 820 P.2d 581 (1996) (citing St. Joseph Hosp. & Health Care Ctr. v. Dep't of Health,

125 Wn.2d 733, 739, 887 P.2d 891 (1995). The second prong is the “zone of interest”

test, while the first and third prongs constitute the “injury-in-fact” test. Allan v. Univ. of

Wash., 140 Wn.2d 323, 327, 897 P.2d 360 (2000).

1. Zone of Interest®

The parties agree that the City satisfies the zone of interest test. Nevertheless,
the City’s unique and compelling interest adversely affected by the Board'’s action here
merits further discussion.

The zone of interest test limits judicial review of an agency action to litigants with
a viable interest at stake, rather than individuals with only an attenuated interest in the
agency action:

[N]ot every person who can show an injury in fact should be permitted to

have judicial review. There are many people potentially affected by

agency action in a complex interdependent society. To permit them all to

seek review would overburden both the courts and the agencies. Hence,

the courts have felt that a further filter was needed . . . . [T]he [zone of

interest] test seeks another rational means for limiting review to those for
whom it is most appropriate. Here, the focus is on legislative intent. . . .

5 The APA expressly states the Legislature’s intent that "the courts should
interpret provisions of this chapter consistently with decisions of other courts interpreting
similar provisions of other states, the federal government, and modef acts.” RCW
34.05.001.

§ Although the zone of interest test focuses on legislative intent, much of our
zone of interest test discussion applies equally to the injury in fact test.

-6-
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[Tlhe underlying question is whether the legislature intended the agency to
consider the applicant’s interests when taking the action it took.

William R. Andersen, The 1988 Washington Adminisirative Procedure Act—An

introduction, 64 Wash. L. Rev. 781, 824-25 (1988),7 see also Trades Council, 129
Whn.2d at 797 (“The test focuses on whether the Legislature intended the agency to
protect the party’s interests when taking the action at issue.” (quoting St. Joseph Hosp.,
125 Wn.2d at 739-40)).

Here, the Board'’s action treads directly upon the City's broad zone of interest
regarding the licensing of liquor stores within its borders. The licensing statute explicitly
protects the City's interest by providing a statutory right to object to a proposed license
and request a hearing:®

[Blefore the board issues a new or renewal license to an applicant it must
give notice of such application to the chief executive officer of the
incorporated eity. . . .

(¢) The incorparated city . . . has the right to file with the board
within twenty days after the date of transmittal of such notice . . . written
objections against the applicant or against the premises for which the new
or renewal license is asked. . . .

(d) ... [T)he city or town . . . may request and the liquor control
board may in its discretion hold a hearing . . . .

7 Andersen is a professor of law at the University of Washington. Professor
Andersen was a member of the Washington Bar Association Task Force which
proposed the 1988 Administrative Procedure Act to the state legislature. His
authoritative article has been cited in numerous appellate cases.

¢ The City correctly asserts that it had statutory standing in the administrative
process. That fact distinguishes the City from Mrs. Allan. Allan v. Univ. of Wash., 140
Wn.2d 323, 997 P.2d 360 (2000). (Wife of university professor lacked standing to
challenge revisions to faculty code. Court rejected her argument that she should have
standing as a part of her husband’s marital community, asserting an interest in his
income. It concluded that she failed to show a concrete interest of her own and also
that her asserted interest is one that the agency is required to consider.)

-7-
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RCW 66.24.010(8). Further, the statute requires the Board to give “substantial weight”
to the City’s objections regarding chronic illegal activity:

In determining whether to grant or deny a license or renewal of any
license, the board must give substantial weight to objections from an
incorporated city or town or county legislative authority based upon
chronic illegal activity associated with the applicant’s operations of the
premises proposed to be licensed . . . . “Chronic illegal activity” means (a)
a pervasive pattern of activity that threatens the public health, safety, and
welfare of the city, town, or county including, but not limited to, open
container violations, assaults, disturbances, disorderly conduct, or other
criminal law violations, or as documented in crime statistics, police reports,
emergency medical response data, calls for service, field data, or similar
records of a law enforcement agency . . . .

RCW 66.24.010(12). Indeed, the legislature has declared that the statutory scheme for
liquor licenses be read as a means for local government to protect the health and safety
of its constituents:

This entire title shall be deemed an exercise of the police power of the

state, for the protection of the welfare, health, peace, morals and safety of

the people of the state, and all its provisions shall be liberally construed for

the accomplishment of that purpose.

RCW 66.08.010. In Sukin v. Wash. State Liquor Control Bd., 42 Wn. App. 649, 710

P.2d 814 (1985), Division Three of this court held that the Board properly considered
objections raised by the city of Spokane even though those objections were submitted

past the 20-day statutory time limit. Sukin, 42 Wn. App. at 852-53. The court stated

that reading the statute in a more restrictive way “would frustrate the purpose of the

liguor control act as expressed in RCW 66.08.010." Sukin, 42 Wn. App. at 652-53.
That purpose, quoted above, recognizes the City’'s compelling interest to protect the

health and safety of its citizens. RCW 66.08.010.
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Cities like Burlington are uniquely situated in the liquor license statutory scheme
because of their interest in regulating alcohol sales within their borders.? The statute’s
purpose expressly reflects this interest. RCW 66.08.010. There is no doubt that alcohol
sales are heavily regulated due to its profound impact on public safety. See Liquor Act,
Title 66 RCW.10

Further, the statute provides procedural protections for this interest by requiring
the Board to consider and give due weight to the City's objections to licenses. RCW
66.24.010(8)—(12). Section 103(3)(b) of I-1183 provides that the issuance of a liquor
license is subject to RCW 66.24.010."1 Indeed, it is difficult to imagine a litigant more
appropriately suited to challenge the Board's action than the City under these
circumstances. When an applicant’s license is denied, that applicant unquestionably
suffers an injury to his zone of interest sufficient to confer standing to appeal. But
where, as here, the Board issues an alleged illegal license, no person or entity
possesses a more compelling interest for standing purposes than the City. We
conclude that the Board's action directly implicates the City’s broad interest spelled out

in the plain language of the statute.

9 The City correctly asseris that it “is a general purpose government responsible
for ensuring public safety. See, RCW 35A.11.020. As such, Burlington has a statutory
interest in the enforcement of regulations governing alcohol sales.” CP at 31.

10 “Initiative Measure 1183 (1-1183), which privatizes our state liquor industry,
allows hard liquor to be sold at grocery stores and other retail establishments, and
dramatically changes state regulation of liquor distribution and sales.” WASAVP, 174
Wn.2d at 666.

1 Section 103(3)(b) provides in part:

License issuance and renewals are subject to RCW 66.24.010 and the

regulations promulgated thereunder, including without limitation rights of

cities...to object to or prevent issuance of local liquor licenses.

9.
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2. Motion To Strike City's Supplemental Standing Evidence

Before addressing the injury in fact test, we consider whether the trial court
improperly excluded supplemental declarations submitted by the City to show standing.
The City contends the trial court abused its discretion when it struck the supplemental
declarations. The Board responds that the court never authorized supplemental facts.
The parties agree that the trial court’s ruling granting the Board's motion to strike is
reviewed under an abuse of discretion standard.'? “A trial court abuses its discretion
when its exercise of discretion is manifestly unreasonable or based upon untenable

grounds or reasons.” Davis v. Globe Mach. Mfg. Co., 102 Wn.2d 68, 77, 684 P.2d 692

(1984).

A party seeking review of an agency action may submit additional evidence to
demonstrate standing particularly where, as here, no hearing occurred at the
administrative level. See Trades Council, 129 Wn.2d 798-99. Typically, judicial review
of an agency action is limited to the administrative record. Because the City was not
required to demonstrate standing for judicial review at the administrative level, and
because the Board denied the City an adjudicative hearing, the administrative record is
limited on evidence of standing. We conciude that the trial court should have
considered the City's supplemental declarations, because the evidence went only to the

question of standing for judicial review and not the merits. Nw. Envt'| Def. Ctr. v.

Bonneville Power Admin., 117 F.3d 1520, 1528 (9th Cir.1997) (“Because Article lII's

standing requirement does not apply to agency proceedings, petitioners had no reason

12 The parties' briefing at the trial court and on appeal discuss the application of
RCW 34.05.562 governing new evidence taken by the trial court on the agency. We
need not address whether that provision applies here.
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to include facts sufficient to establish standing as a part of the administrative record.
We therefore consider the affidavits not in order to supplement the administrative record
on the merits, but rather to determine whether petitioners can satisfy a prerequisite to
this court’s jurisdiction.”).

The record also shows that the trial court invited additional evidence on the
standing issue. At the close of oral argument, the court specifically stated that the
parties could “supplement the record on the issue of standing.” RP (Jul. 19, 2013) at
40. The City then submitted declarations from three individuals supporting the inference
that it would be injured if the minimart received a spirits license. The court struck the
declarations and clarified it intended to request supplemental briefing only—not
supplemental facts.

The City reasonably understood that the procedures followed in Lujan v.
Defenders of Wildlife, 504 U.S. 655, 112 S. Ct. 2130,119 L. Ed. 2d 351 (1992) and the

court's comments allowed it to file the supplemental declarations. The City explained to
the Court, “That's what we thought we were invited to do by the Court. And maybe |
was mistaken, but that was my understanding. . . .“{W]e proceeded along with the
outline that was laid out by Lujan.” RP (Aug. 23, 2013) at 17-18. When the court asked
the Board if it had a response to the City’s argument on Lujan, the Board said, “I'm
sorry, | don't at this time.” RP (Aug. 23, 2013) at 20. The trial court acknowledged the
confusion surrounding its request to “supplement the record™

“And insomuch as the court may have caused any confusion, | apologize
for that but it was never the intent....to aliow supplemental declarations.”

11-
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RP (Aug. 23, 2013) at 21. From our review of the record, we conclude that the trial
court’s invitation to “supplement the record” is ambiguous. We also note the absence of
any prejudice to the parties arising from the City's submission of these declarations.
Indeed, the record shows that the Board addressed the perceived deficiencies in the
declarants’ testimony at oral argument. In its briefing to the court, the Board had a fuil
and fair opportunity to be heard with regard to these declarations. Yet, the court
granted the motion to strike because the declarations were “too late.”'® RP (Aug. 23,
2013) at 23. Under the unique circumstances presented here, we conclude the trial
court erred when it struck the City's declarations and declined to consider them.

Even if we ignore the supplemental declarations, the City’s unique interest in
protecting the safety and health of its citizens together with the Mayor’s letter and the
Board’s enforcement officer statement are sufficient to satisfy the injury in fact test. We
consider the supplemental declarations and the administrative record to determine
whether the City demonstrated a sufficient injury in fact.

3. Injury in Fact

The parties’ dispute here centers mainly on whether the City has shown injury in
fact for standing. The Board contends the City’s injury in fact evidence falls short
because it “has to be concrete, in particular, actual or imminent, not conjectural or

hypothetical...” to satisfy the injury in fact test. RP (Aug. 23, 2013) at 7- 8.

13 The Board did not argue to the trial court that the declarations were irrelevant
on the standing question or that the timing of these submissions caused it prejudice.
Exclusion of evidence is undisputedly a harsh remedy, generally imposed as a sanction
for the failure to comply with a court ordered deadline, willful violation of discovery
order, or other similar conduct. None of the usual grounds for exclusion are present
here.
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To show an injury in fact, the City must demonstrate that it will be “specifically
and perceptibly harmed” by the Board’s action. Trepanier v. City of Everett, 64 Wn.

App. 380, 382, 824 P.2d 524 (1992) (quoting Save a Valuable Env't v. City of Bothell,
89 Wn.2d 862, 866, 576 P.2d 401 (1978)). Where, as here, a party alleges a

threatened injury, “as opposed to an existing injury,” the party must prove that the
threatened injury is ‘immediate, concrete, and specific.” Trepanier, 64 Wn. App. at 383
(citing Roshan v. Smith, 615 F. Supp. 801, 905 (D.D.C. 1985)). Conjectural or
hypothetical injuries are not sufficient for standing. Trepanier, 64 Wn. App. at 383
(citing United States v. Students Challenging Requlatory Agency Procedures (SCRAP),
412 U.S. 669, 688-89, 93 S. Ct. 2405, 37 L. Ed. 2d 254 (1973)).

The injury in fact test is not meant to be a demanding requirement.™ Typically, if
a litigant can show that a potential injury is real, that injury is sufficient for standing:

It might be thought that the first condition is merely a de minimis
rule: if substantial harm is not threatened, no important social purpose is
served by review. But a judicial appraisal of the extent of harm is not
contemplated. The requirement of harm is best thought of as one rational
way to delimit the class of persons who can seek review. it is rational
because it provides review for those close enough to the agency action to
feel its impact in a tangible way and excludes those who are further
removed. Thus, a person should be able to meet this condition if he or she
can show that the potential injury is real, not that it is substantial. As the
United States Supreme Court stated, an “identifiable trifle” should be
sufficient.

Andersen, 64 WAsH. L. REV. at 824 (quoting United States v. Students Challenging
Regulatory Agency Procedures, 412 U.S. 669, 689 n.14, 93 S. Ct. 2405, 37 L. Ed. 2d
254 (1973)).1%

4 The trial court's oral ruling acknowledged that, “I| do recognize, | don't think
standing is a really high burden to meet.”
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The City has satisfied the injury in fact test for standing. The City demonstrated
that minors regularly come into contact with the minimart and that criminal activity is
common in the area. In its objection letter to the Board, the City claimed that licensing
the minimart would be “incompatible with the land use in the area,” AR at 39, noting
crime near the location and the proximity to Burlington High School:

[TIhe proposed location is the site of numerous activities requiring faw

enforcement involvement. The Burlington Police Department has logged

many calls to the proposed license location, reflecting the high level of

crime that occurs at the licensee's business.

.. .. High-school aged children frequent this area . . . . Adding

liquor to the products sold at this location will necessarily bring children

into frequent close contact with those individuals who commit the crimes

that plague the Skagit Big Mini Mart.

AR at 39.

The City’s declarations also support the allegations in the Mayor’s initial objection
letter to the Board. Police Lieutenant Tom Moser notes that “[s]ince January 2008,
Burlington police officers have responded to the address of the Skagit Big Mini Mart on
202 occasions,” while the police responded to the former state liquor store only 22 times
in between January 2009 and August 2011. CP at 157. Lieutenant Moser's declaration
confirms the Mayor’s assertion in his objection letter that the minimart “is the site of
numerous activities requiring law enforcement involvement.” AR 39.

City Planning Director Margaret Fleek provided a declaration emphasizing that,

unlike the previous store location, minors frequent the minimart and the surrounding

areas;

15 But the United States Supreme Court has indicated that the injury in fact must
not be too slight. Lujan v. Defenders of Wildlife, 504 U.S. 555, 112 S. Ct. 2130,119 L.
Ed. 2d 351 (1992).
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The site of the former store was not near any schools, playgrounds, or
similar areas where children would congregate, and because of the
proximity of the store to homes and dwellings, it would be unusual for
children to pass by the former store on their way to school, parks, or other
areas where children would be expected to frequent.

.. .The Mini-Mart site is located just over 500 feet from the property line of
the Buriington-Edison High School, and a similar distance from numerous
multi-family housing developments. Immediately adjacent to the
convenience store is the Harry Ethington Memorial Park . . . .

The Mini-Mart is located between the multi-family developments and the
High School. Youth who live in those dweliing units pass by the Mini-Mart
often on their way to and from the High School. Youth also pause at the
Harry Ethington Memorial Park on their way to and from school . . ..

CP at 160. Fleek also noted the correlation between alcohol advertising and underage
drinking:

The City of Burlington does not regulate the content of advertising that
businesses place in their storefront windows.

t am aware of numerous studies that have been conducted, which
demonstrate the adverse effects alcohol advertising has on youth, For
example, the Johns Hopkins University Bloomberg School of Public Health
has identified 26 academic studies and papers as to the impacts of aicohol
advertising on youth, leading the School to conclude that “research clearly
indicates that alcohol advertising and marketing also have a significant
effect by influencing youth and adult expectations and attitudes, and
helping to create an environment that promotes underage drinking.”

CP at 160-61.

Further, an email from the Board's own enforcement officer confirms that minors
frequent the minimart, and the officer had knowledge that minors occasionally purchase
alcohol there:

One of the Investigative Aids | work with . . . says he knows kids who buy

alcohol there all the time.

| watched the store one afternoon and saw a stream of kids from the high

school go into the store. | didn't see any come out with beer, but they alt

had back packs, and the bought or stolen beer could very easily been
hidden in the back pack.
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As a liquor officer and a parent | am concerned a spirits license for this
premises is an invitation to add to the serious probiem of youth access to
alcohol.
AR at 41. Because of these concerns, Mayor Steve Sexton emphasized that the City
will need to dedicate more law enforcement resources to monitor the minimart,
impacting the City's budget:

Burlington currently employs 25 commissioned law enforcement officers,
well short of the number of police officers that has been recommended for a city
of our size. Any increase in workload for the City's police department impacts
the City’s ability to maintain public safety, and also has an impact on the City's
budget. The relocation of the former state liquor store to the Skagit Big Mini Mart
impacts the City’s law enforcement resources, and the City’s budget. g

CP at 154.

The Mayor's objection letter, the enforcement officer's email to the Board, and
the declarations submitted to the trial court demonstrate a probability that transferring
the location of the spirits license from the original store to the minimart will harm the
City. The record shows that, by moving the license from the old location to the
minimart, the Board has placed a licensed liquor store at a location with more crime and
a higher presence of minors. Reasonable minds might differ on whether the level of
criminal activity constitutes “chronic illegal activity” for purposes of RCW 66.24.010. But
we only need to address whether the City has demonstrated the minimal injury required
to confer standing. The City has demonstrated a real injury that “is likely to [cause]
prejudice.” RCW 34.05.530. We do not examine the extent of the alleged harm. A
party seeking standing need only demonstrate that the threatened injury is likely to

occur, not that it is substantial. See Andersen, 64 WAsH. L. Rev. at 824. The record

supports an inference that alcohol sales at the minimart are likely to impact school
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children, coming and going from the nearby high school, the citizens who reside near
the minimart, and the City’s law enforcement resources and budget. Because the City
will feel the impact of the Board’s alleged illegal action in a tangible way, as this record
demonstrates, it satisfies the test for standing to challenge the Board's decision.
Finally, our Supreme Court held that the threat to public safety posed by

expanded liquor sales under I-1183 is a sufficient injury for standing. In Wash. Ass’n for

Substance Abuse and Violence Prevention v. State, 174 Wn.2d 642, 278 P.3d 632

(2012), Washington Association for Substance Abuse and Violence Prevention
(WASAVP)—a group dedicated to preventing substance abuse and violence—
chalienged the constitutionality of I1-1183. WASAVP, 174 Wn.2d at 646. Though the
appellants lost on the merits, the court concluded that the threat of expanded alcohol
sales was a sufficient injury for standing. '® The court applied the common law “zone of

interest” and “injury in fact” standing test to find standing:

18 WASAVP is a non APA case that involved standing under the uniform
declaratory judgment act (UDJA) chapter 7.24 RCW. Nevertheless, WASAVP is
controlling authority because the two-part standing test under the UDJA is nearly
identical to the APA two-part standing test. See Suquamish, 92 Wn. App at 829 (LUPA
standing and APA standing nearly identical because the prejudice prongs of the two
standing tests are substantially identical. Both prongs require injury in fact.) In order to
establish a justiciable controversy based on harm, the APA and UDJA standing test
both require a litigant to satisfy the same two-part test—"zone of interest” and “injury in
fact”. In addition, “The principles stated in the APA were not novel, but represented the
state and federal common law of standing as of the date of the [APA’s] passage....that
common law has continued to evolve, but the Washington APA provisions on standing
are still consistent with general standing law.” William R. Andersen, Judicial Review of
Administrative Procedure Act Decisions, in Wash. State Bar Ass’'n, Washington
Administrative Law Practice Manual § 10.02[C] (Richard Heath et al. eds., 2008).

The legislature has directed that “courts should interpret provisions of this
chapter consistently with decisions of other courts interpreting similar provisions of

...the federal government....” Seattle Bldg of Const. Trades Council v. Apprenticeship of
Training Counsel, 129 Wn.2d 787, 794, 920 P2d 581(1996) citing RCW 34.05.001.
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Appellants appear to have interests that are regulated by 1-1183.
WASAVP's goal of preventing substance abuse and violence places it
within the zone of interests of 1-1183, which broadly impacts the State's
regulation of alcohol. . . .I-1183 removes the State from the business of
running liquor stores.

[WASAVP has] established injury in fact. Although WASAVP has not
suffered economic loss as a result of 1-1183, its goals of preventing

substance abuse could reasonably be impacted by I-1183's restructuring
of Washington's regulation of liquor. Indeed, [WASAVP] stress[es] the
established relationship between public safety and liguor, . . . such that the

increase in liquor availability would injure WASAVP’s goals.
WASAVP, 174 Wn.2d at 653-54 (emphasis added). The City’s injury here stems from
the same relationship between public safety and liquor discussed in WASAVP. Like in
WASAVP, the issuance of a liquor license to the minimart presents a public safety
concern for Burlington residents—a concern recognized by the City and the Board's
own enforcement agent. To prove standing, the City does not have to prove a history of
violations or increased criminal or other specific unlawful conduct that go to show why
the minimart location is ill-suited for that area. it is enough for the City to show a
potential threat to public safety and its interest in public safety. WASAVP, 174 Wn.2d at
653-54.

Further, if the City succeeds on the merits, a court order reversing the Board's

issuance of the minimart’s liquor license would remedy this injury. RCW 34.05.530(3).

“[Tlhe APA standing test was intended to codify some basic principles derived from
standing case law.” Suguamish Indian Tribe v. Kitsap County, 82 Wn. App 816, 829,
965 P.2d 636 (1998).

We also note that § 302 of I-1183 mandates that a portion of the liquor revolving
fund associated with the state’s collection of liquor licensing fees be provided to
“...cities... for the purpose of enhancing public safety programs.” It was this compelling
interest that prompted city and county government officials to file amici briefs expressing
their interest in the implementation of |-1183 in their communities, and in particular, the
allocation of liquor-related revenue for public safety purposes. WASAVP, 174 Wn.2d at
652.
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The City presents a discrete, narrow legal question regarding whether the Board
exceeded its authority under the plain language of the statute when it issued the license
to the minimart. Such a straightforward issue of statutory interpretation is well within the
province of the courts, and a determination on the merits would either confirm the City's
allegation that the minimart was granted a license illegally—in which case the threat to
public safety would be removed—or affirm the Board'’s authority to grant and transfer
licenses obtained via public auction. Courts regularly grant standing to parties, like the
City, that present well-defined legal questions with clearly available remedies:

[Clourts are most likely to examine narrowly drawn challenges to the legality of

agency action at the instance of parties who have suffered injury in a setting

which bespeaks injustice. Similarly, courts are less likely to reach unfocused,

peripheral or fact-dependent questions at the instance of those whose injuries

are slight or whose claim to justice is marginal.
Andersen, 64 WasH. L. REV. at 824-25. Here, the City’s claim is not “unfocused,
peripheral or fact-dependent,” but instead presents a narrowly drawn legal issue with an
available remedy. To deny the City an opportunity to address this discrete statutory
question based on a rigid application of the standing requirements would be to ignore a
real threat to public safety and frustrate the purpose of the statute. RCW 66.08.010.

The question of _the Board's alleged illegal action would also evade judicial
review to the detriment of the City’s interest in the safety of its residents.

We note that Professor Andersen emphasized the vital function performed by
judicial review of agency action:

[TJo keep administrative agencies within the bounds set for them by

legislative and constitutional command. During judicial review courts

support the legislative process by insisting that legislatively prescribed
boundaries of agency action are respected. Courts also may be enforcing

-19-



72438-0-1/20

any constitutional limits the people thought wise to impose on agencies or
legislatures.

Agencies benefit from judicial review. Courts can support vigorous
agency action with statutory clarification. Courts sometimes can insulate
agencies from wrongful pressure from other public or private actors. In a
broader sense, judicial review confers legitimacy on the administrative
process, in essence, certifying that the agency action is legislatively
authorized, and hence is democratically accountable.!”

Andersen, 64 WasH. L. Rev. at 820.
Under the circumstances here, we conclude the City has demonstrated standing to
challenge the Board's issuance of a liquor license.'®

The City's Remaining Claims

The City raises several other arguments related to standing.'® The City also
claims the Board violated its procedural and constitutional rights.2° Given our

disposition of the standing question, we need not address the City's remaining claims.

'7 There is no doubt that the City's legal chailenge to the Board's action raises a
significant question of public importance about the Board’s authority to grant relocation
of a liquor license under {-1183.

¢ The Board relies on Patterson for the proposition that “[a] party's standing to
participate in an administrative proceeding, however, is not necessarily coextensive with
standing to challenge an administrative decision in a court.” Patterson, 171 Wn. App. at
257. We agree. Any party appealing an administrative action must satisfy the standing
requirements under RCW 34.05.530. And in that case, the litigant who might have had
standing gave it up by settling and withdrawing review of the aggrieving issue.

% The City contends it has standing because (1) as a general purpose local
government with police powers, it does not need to meet the normal redressability and
immediacy requirements of the injury in fact test, (2) it was party to the administrative
proceedings, (3) it has associational standing to chalienge the Board'’s action, and (4)
the agency'’s failure to provide a hearing is sufficient to satisfy the injury in fact test.

2 The City contends (1) that the Board violated its constitutional right to
procedural due process by denying a hearing, (2) that denying a hearing was arbitrary
and capricious, (3) that the Board failed to raise standing during the administrative
proceedings and therefore may not raise the issue on appeal, (4) that the Board failed
to provide notice regarding the adjacent park, (5) that the Board failed to give “due
consideration” to the location of the minimart as required by RCW 686.24.010 (9)(a)(i),
and (B) that the Board failed to give the City's objections proper weight.
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CONCLUSION
We conclude the City has standing to seek judicial review of the Board's decision
to allow transfer of a liquor license from the location of a former state-run liquor store.
Accordingly, we reverse and remand to the superior court for further proceedings

consistent with this opinion.!

WE CONCUR:

’friake\, L T %écéﬁ‘ \}

21 We also note that before ruling on the standing question, the trial court
explained that without a finding of standing, it couid not reach the merits of the City’s
assertions about the Board’s actions. Nevertheless, the trial court determined in its oral
ruling that the Board's license relocation decision was erroneous:

And | want to talk about the main issue...whether or not the Washington State

Liquor Control Board had the authority to allow a former state-run liquor store to

relocate. And | find that it did not have the authority. . . .If | were to get to a final

ruling, | would find that the Board acted outside its statutory authority. | would
find that they erroneously interpreted and applied the law...And | can't make any
rulings on the merits unless | find that there is standing. RP (Aug. 23, 2013) at

29 and 32 (emphasis added).

The court concluded by denying the City standing for judicial review. This record is
clear. The trial court did not make a final decision on the Board’s liquor license
relocation decision, nor could it when it found no standing.
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fee would detrp to five percent of the distytbuinr's-gross spkits sals.

infttative 1183 sixo requites that sl parsone hiolding spkits detruior licansas must have iogether
paid & tots} of one hundrad fifty milion dollars In spirts disirbutor Boanse foas by March 81, 2013, I
the toted licanse Tous receivad from aXf dishributor lioenss holders is less than one hundred fifty
milion dollare, the Bomd must colieet addiang) apilis dleiribuibe Eoanag fitee fo maks up the
difference. This addifional fes would be sliocetad among ths persons wha held = spirits distributor
Beacae at avy Tme before March 81, 2018,

In addiion o axiating lsws controfling the distribution of moneys recaivad by the Baard, a porfion of
feee froin retall spiiis Tioansts and spirits dishibutor loenses wauid be distributed t border anees,
oounties, and cllies t enfiancs pudiic safety programse.

InRistive 1183 also changes kow that regulate the rateliars, Sieiributars, and manufaoturans of wine,
initistive 1183 sliminetes $w requirerneant thet distributors end mumdsctisrers of wine sell st «
uniform price, Which would aflow the sale of wins at differwrt prices besed on butiness ressons. .
Splrits could also be soki © different distributors end retaders st ditfecent prices. Bacr
manufeckmars and disiriations, howavear, would confinue 1o be taguistad by axiating lawe reqoiing
uniion pricing. Undar inftiative 1183, retaliers coukf scoapt delivery of witie ot o retall sibre orat e
werehouse locetion. Undar Inttiative 1463, & atore licenssd 1o sell wine &2 mtsil may also oblain an
endorsament sliowing tha store (0 sall io Hoenes holdars who sell wins for sonsumstion on the
premisa. For example, this wouks siow the store to ssll wins to a esteurant that resslis the wine by
the gises or hotlie 1o &» cusiomen,

[= Fiscal Impact Siaterment .

The fiscal impeict asnnot be precisely sstimated becauwe the priveds markel will Setermine botile

cont and markup for spiris. Using & renge of assumptions, total Stals Geaers) Fund rivenies ]

Increase an estimetad $218 miilon ¥ $253 milion and iotal local revenues hcrease m sstlmsted I

| $188 milion fo $227 miltion, after Liguor Cuntrol Rosrd one-#ima and ongalng expenses, sversix  *
0-000000102
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fizcal yosrs. A one-tince net stute revanus gei of $28.4 millon is estimatad from ssie of the stafo
fiquar distribuliuy enter. Dne-time dabt aervios costa e $5.3 milllon. Ongoing hew state cosw wre
estinatud ut $158,000 over wix fiscal yelrs,

Qanersl Avsympions

» The infistive usee the term “spikis” 1 desoribs slochoile beverages st ere distiied instead of
fermantad. For purposes of the fiscal impact statement, the teom Tiquor™ s used for “apiily” 1o
malteln canslsfont terminofoby. Beer and wine are nol aphiis or Tiquer.

* Estimates ere deanibed using the siste’s facal yeer (FY) of July 1 theough Juns 80.

+  New lguor distiibutor Bosnses snd new Bauor reteller Soentes are avallable beginning Fab. 8,
2012, Thars & no fimk on the number of ticenass thet oen be leeued.

¢ Liguor deyibutor lensess oan begh meking seles of liguor Maroh 1, 2012, Liquar retafier .
Boonseas can hegin making sales of fiquor June 1, 012

»  By.une 18, 2012, the atats will no longer eperate tha atats liguar distfhulion centor or sinte
fikpor slores,

» Estimetss eesums {428 Hosnsed liquor retaliers based on resaerch from tmpiementation of
Sibstiuts Senate B 8320 thst authorized baer and wine tasting st grocery stores with & fifly
onclosed rotail grea of 9,000 equare fest and the curent number of itde-operatad srid contrant
-oparsied lquor stores (326). The numbey of Beenses is semsmed 10 be constant for sech fiscal
yaar,

+ Estimpies assums 164 foansed Squor disiribuiars, based on the mumbar of current
Washington Stets Liguor Control Board (LCB) lioansed bear sy wine distributors, wine
dstrbutore, disiBeries and Bquar Importers. The number 6f licerses is axstumad 1o be constant
for sach floca yasr. -

+ Esfimaios of impecis are meesured againet the June 2011 LOB revenus forsomt {forecast). .

«  Ratell liquor Rier sains are astimead 1o grow § percant from Increazed access to Squor. This
easumpon is basad on xn academio atudy snd growth sxperienced! in Alberis, Canede, sfter
converting from stete-operated Aquor storss o privata Bquor stores. A decrease in iquor titer
smioe le eatimated using tha forecast prios siasticky sssumptio of 0.4 parant. Price elastiolly
Js a mathod ueed 1 ogicuizte the change In consurmpiion of & good when price horesses of
ducragzes, For every 1 percent increest/Secruass In price, liquor Dist sales Intrease/decreasa
049 parcent. Growth from increased scoess wid price shusticity ks in addition to normal 3
percent growth In fauor Dier asles xxsumed n e krecest.

Btate and Locul Revonues
Actua) fiscal impacas dapand on fiquor bottia cost In the privats mitket and the mariqp spplied by
Hoth private Huor distribiiors snd retallars. Therefore, ihere is & wide range of potentiel fiscal

inpacis.

To estimete pains or iosses o the siate and ioosl govemmants, the fisca! Impadl stntenvert nsed @
mode} developed for prior Infiatives, adjusied to mefleci the content of this nitistive. The model
measures the difersnce betwean LGB Soreosoted liquor revesaes and the sum of the revenue
geind nd 1osbes generated under the nftistive uging Sw set of ssiumpiians aet forth below.

E::l Roiz r T:m 1: lzm Fm ']rom.
S o — mmgm.gmmrmqm,
R e L e
ol Nl B
‘540‘”-004 miam{mmw{wmmﬂ m'mﬁNI am.nﬁ
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N L e S

State and Loca! Governmont Revenue Assumptions

«  LCB's forecasted gverags botils price for m Ifer of fiquor (betors taxes and markup) i used b
aatimpls hoth stuie sxid priveds maricet botts price,

+»  Gtata's i on louor s 5.8 percent during FY 2012 and FY 2018, and 30.2 perosnt
thersafter,

«  Totl piivale distibutorietalier markp %or Bquor sold I siores is set af 8 low of 52 percert and
& high of 72 percent from kMarch 1, 2012, to Merch 1, 2014. Thergafter, the privete market
marup is sexurmed 10 be & low of 47 parcent and 3 high of €7 paroent. The seletkad renge wes
based on the fllowing souross:

o Low markup — 25 pacoant — is based on U.S. Intamsl Reveros Service duta (sules
revate minus cost of goods) of retall food, beversge and fiquor siores thioughout tha
Unied States.

o High mariqp — 48 percent — I the intal Bquor merkup condained In the Washington Stats
AudRor roview and s besed on informedion fom the Dietilad Spirits Counell of the United
Statos.

o To thms peroentages; 27 pacieat is edded through Feb. 28, 2014, and 22 parosnt ip added Y
therasfter. Thess parveningse repragent the fotal amount of new {guor destributor snd
mwumuﬁnnwchhl-au While individual distriutor and retalior actions will
vary, scadenmic research supports en assucpiion that, I the egnregats sKtuwids, the
vajus of the new fgour disfribirior and retadsr Ecenss fesz wil ba pessed on o the
odnoimar In the private Inarket markup.

Assumptions N
2 Fta Daly 1, 2018 tojiarch 4, 2014 tol2218 (2018 Pen
Fob. 28, 2014 30, 2014

$1.80%)] 1.5 35.20% 20.20%] Wam 39.20%

52 624 ox oW o] ax
mw"’*"ﬂ 2% s B i

s Ths inltiafve imposes & new liguor diskributor libenae fee of 10 peroent of toial lquor revenuss
from March 1, 2012, 1o Meroh 1, 2014; the fes decramses ¥ 6 parognt horsafter, The Inftixtive
Imposss a new fiquor reballor iosnee fes of 17 percant of iotal tiquor revenues beplning Juna
1, 2012,
Berad on inveniory informalion fro. the Ratall Dwnens insthute®, privalbe Bguor stores are
entimatar] it roaintaly twp monthe of iquar kventory. In condrest, stade-operated Ktuor siorse
maintain 1.2 monthe of Equbr veimory. mmmumamww
o Yiguos reteliars fe assutned during FY 2012,
If the naw lquor distributor foense fes fotels ines than $150 mifiion: by Maroh M, 2013, these
fosneeas must pay the Jifarence balween $160 milion and wolus! revaipts by May 31, 2018,
‘The modal setimates that $84 mifion % $81 milfion Wit! be peld by Teensass during FY 2013
e B this mcuiremant.
m&m«mﬂmmmmmmmwmkmmnmnm
ias for sach guor netadier Scense, Both feea sre duw at the fime of licenes renawal,
o Liguor distitbutor Hoansass sto assumed i be subjot to the wholeealing busihesa and
ococxipation {(BA&Q) tax. Liguor relzlier Rsnssss we assumed be subjett to the reteling B&0 ,
tax,

T

v Liquor tar tuxes and Bauor saies texes sre amented by the Iniiative, but thess chenges are
asaiimad not fo ncreasa, craate or eliminate sny iex.

= Exoept for the loss of ssies In sieis-operaied Equor siores, esthvedes do ot essume eny
shange In pricing or volume of seles of beer and winy, |

0-000000104
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»  Stete-opemsted fquor aiores sell Washingion State Lotiery products 10 the pubic. The ssfireate
awgumet 25 percant of these eeles will be lost snd remalning sules wit! acour In other outfels
9siling Washington Siets Lofery procunts. Thia reverne lose § astimatad o be 31.2 million
Oovar six yomrs.

. g&llsgggiaiguaﬂzmi&
changes from price elastivlly wd the ioss of the sted’s 1 ggﬂﬁwg
usnoao!clﬂ

s g%:ﬁlﬂ.ﬁolﬂg in salas by Sguor storss operated on mikery beses.
Such weics are cssrmed not 1 be subject 1 ikguor Ber Soos, ¥quor sales Exeg or B&O ot

e Estimates do not assume any change in saies by fquor atoras opsrated dy &fbes, Such seles
are ssgumed o be subjact to Equor Ner taxee and liquor salse (Mxes besed on cumenpt
egrsemants batwaen tribes and LGB, but mre not sutject ta BAO tax.

gaﬁnigw%#!-gﬁsﬁagg%g
of sales I and out of steta by consumars. These teme are stsumed in the fareczat prics
~elgsitclly assumption.
| o Revenus from tha atate mariup used 10 pay for the stats fiquor disttbution tentar and stute
fkquot stove costs mre netied to zero. The hilliative eliminates both tha revanue (markup) ard he
. gaggggaglﬁgggv which results i1 ro adiftionsl .
revehus io te stuis,

¢ Thami Eﬁiﬁli:&ﬂgg retalier fews to be depostied ink: the Liguos
w!o-:_u.sn The Ligquor Revolving Rund Is ggg the Bllowing order:
. Paymont of LCB adminjstrelive costs;
N ggiﬂgg?iiimgﬂﬁaggl
the Liniverslly of Washington and Washingtan Stgie Universlty)
3, Border wedn (citias, towns and counties adjwcont fo the Canadian bordec); and
4. Tha remuinder sfter thass distributions: u) 50 peroant 0 the Stiie Ganarsl Fund; b) 10
peroent o counlias; end 3) 40 percant 1o ofies and fowns, #

Therefore, the model first raduces the Liquor gmﬁu-ﬁﬁgg!ﬂ ngoing,
b daterming toted Taventies distiitaed to the Statm Georral Fund and [ocal governments. Other
revanues (bear lwe, wing taxes, pahaiies, via) depoated into the Liquor Ravolving Fund ane
sssumed to be unaffeciad by the infliative ant continue o bo shared betwssn the stale and loag)

pavenumenis,

Spucific Local Government Revenus Assemptions

. !ggcﬁ-iggrgfi maintaln, in the agoregate,
Liguor Revolving Fund distrbutions to countiss, tifies, towns, border sreas and the Municipai

. Researol Seivids Cenier It an amoiunt no Jess than the smount recelvad In dorsparable
periade, For purposes of the model, compezable period la Mmess.red by funds foreozated for
oulender year 2011 ﬂll&lggigai?%
feveal required by the kilative each fxosl year.

«  Anadditional $10 milion ls slsa provided v g’&l.gﬁsgnil

»  Approdmaisly 28 alites and towns inposs & local B0 e Using daim from the Washington
Stals Department of Reverye's 2008 Tax Referance Manus, totel local BAO tax i
approximately 10 peroent of Woial stwts B&D tax. Assurning thie ratio, £8 mifion is estimated as
new local REO taxee from Sguor eeles over six fiscal years.

»  Total kdel government reventies are the sum of the Incraasad Liquor Rawetving Fung
distributions, the scditionsi $10 milllon and beal B0 tax,

Spaaific Stele Aswat Assumipiions

The sale of the siate liquor distriition contar Is sstimated 1o gensrein @ Potentiel net $28.4 milion
In revenus. Bossues the sale date cannot be precissly datenmined, this ravenus Is stated
separaialy and sxclixied fhomn the bl Stete Genaval Fund revenue selimites in the first bebie

sbove. The value of the stats lquor distribution center s ssfimetad $ be $20,4 milion, beead on
the King County Assessor's Office 2011 sssassed valua of ths property. The ssla of the aquipmwnt
In the stete Bouor distrfoution conter Is estimeled tn be $8 miiion, besed on tve 2010 Washington -
Stala Audiior revigw, which assumad the sale of $16 mifion In esseis wotld retum about $8 million.
Coste © safl the state iiquor distribution cenior are sstimated o tolsl $1 mition at the 3me of scle.

0-000000105
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The ieftiefive requires OB to sell by public atiction the right = ut each stete-owrad siore looation
~— o aparate s liquor store upon the premises without regand 1 1hs size of the premises F the
appiioant ofarwies qualifios for & Bquor retalier llosnse, All stete-oborated Squpr storee are fessed
and cannot be transferrad or assigned. (n addifion, of ta 188 stele-opersied iquor siome, 127 are
iooated within ane biock of a grocsty store. Becsus thess factors Joontion, compsiifion and
fbseor) wit! vary by state-oparsted lguor store and will affedt the value of sach operating ight,
roverie gensrated from the audtion ks Indeletminats snd not sastmed In the moded,

The inftlalive would rapea! kngrossed Subeiute Sensts Bl 5942 (EBSH 5842), which dracted the
Ofve of Finantial Manegement to conduc! ¥ compsitve pracess Tor the selection of & privets
po0tor salily 10 legse and modemizs thi= stele’s lguor varshoysing and disiribution fucities. Under
E58B 5842, If a propossl s detarminad fo ba kn the best inlerasts of the state by the Offioe of
Anancial Manugement sfter ooywEiadon wit LCE and an exivisoty botend created througit the
legieiation, LCB may voriract with that priveie enttty for the leass of the steio’s Iknuns wershoustng
and distribution faciifies. Bocaze R is lntumrwawlenbrlmnmmmmmn
s888med In the modal.

Sinte and Losal Expanditure Estimete Assumptions
Revenue gains will accrue to exieting socounts, the lergest baing the State General Fund, which
may be used Rt eny govenmentsl puTpise &8 approprisied by the (eagisiturg.

Wasfingtor: Stage Lottary procasss in exoses of experses are depadtisd Int tha Siets Opporimity
Putiweays Aoount 10 suppart prograros Iy Ligher scucalion end eary leeming, Dus to the loes of
sams jottery pracuct sales In state Kuor stersg, I ik estimated that fundls to this acgount will
detredse $1.8 million ovey wix TacH ysars,

Each county awd oity ¥ required to spend 2 percent of ity shars of liquor revanues on alcohal eand
chemicel dapeidency varvices, snd thess axpenditires will inoresas. The eddiitional $10 milion
distributed Y oltios, towns, counties and border sreas are for entishcing pabllo selaly progrenms.
The remaining revesus can be used for any eliowghls locel goverrunent purpess.

Siste end Local Cast Estimate Assumpons
The fiscal impact statemept toes hot eslimsts staie oosts or dtxie savings due o socts! inpaats
from approval of the inltigtive. No aosts we sssumed for local govamients.

Liquor Coutrol Board Costs
Estimated one-time and ongoing LCB sosts ste sssumed © be pald by the Liguor Revoving Fund.
Theretors, payment of the following costs s reflécied In the Siate Genem! Fund nevenue estinsie.

LES ongoing costs for Beanaing, enforcament and edmirdet'sfion sre edEmated & lnoreese by
$250,000 for new fes-coliection costs end nplementing the “responsihle vendor progrm.” No
vtels coste fom inoreesad anforcsmant ssivities &re aapumad in ihe selimels.

Azmuming & dosura dete of June 16, 2012, LCB Wil Inotur one-tima etate 00sts sssooikied with

munaging the slosurs of the atais Niquor distribution tenter wnd stats lquor stores. Thers wit be

addiional one-froe costs for lesuing new liceneas. These state cosis are setimatod o botal $28.7

mifon deting FYs 2012 and 201

. Wumwwmwmmhmmmnﬁu
mition.

. mmmmummulemmuuam.

«  Staffing eoets o coordinate the sale of existing Inventory, rvination of contract siore lasses,
suepius of store Idures and guction of state-cherated sfora operating Mot selimated at 811
miiifon.

¢  Fingl sueifts of each state and contract Iquor store estineied ot $1.9 mEBfon.

* Project managument and sddftional wmen rescurce steff estimeted of §1.3 million.,

Deparyment of Revenes Caste
‘The Washingion State Depsrtment of Revanue will administer the coliaction of Iiquor axciee tax

from Nosnsed Squor distributors and retafiers. Costs indude eddNional sinfl, Information tachnology |
chengss, ruje-inaking and policy sciivitias, taxpayer melings and workshops, supplle and I

0-000000106
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taterisls. Total cne-Bme state costs are estimatsd in totel $120,100 during FY 2012 Ongoing
tosts we sslimated to b $38,500 aach fiscal year begiming FY 2013,

Sate lndebiodnses
There ¥ $5.8 million in debt servios costs for 8 Certificate of Participetion band for the stats Equor
distribution carnder that Is sciindkied 40 bs paid by Dea. 4, 2013. This onaims siafa costis
assumed In FY 2014,
S Arguments For and Againet

Argument For Argumant Against
Inttiative 1183 geta our stete government out Last your more than ane milioh _
of tha business of distributing end seling ~ Washingtonlans vola! “ng" twrioe to big box

fiquor

1183 ends Weshingtan's ouldetad iate liquor
store movopoly end aliows consumers to buy
spiriis at Soensed retell storse, fke consumer s
do 12 most othac ctates. It allows & Kmlled
msmber of grooery and redall slores io gat
Koonaes ko sell quor, I approved by the Liquor
Caontrol Boarrd, snd pravents liquor ssles st gas
slations end corvenience sforee.

1183 provides vitally aceded new revnues
o7 state and lodal ssrvioes
Distribxstors and atores spproved for vor
Noenses Will pay & percentege of thelr seles as
licanta faos, gensreting lwndrads of mElons of
doliars In new revenuss K etris and tose!
serviogs ffka adunatinn, health oene snd publia
saluty.

1183 atrengthans lcws govaming the sels of
iguor

1183 doubies panaites for telaliors who ssll
spirfls & minors, ensures local inpint fio which
grovery and retall stores gat liguor licahsses,
rmndetes hew trwining prograns and inonseses
compliance requirements far retallere, 2nd
dedicsies hew rovenuas fo Incresye funding for
Toced pafics, fire, and smeigency Sarviose
sbalwwide.

1133 olininates outdatad wine reguistions
1183 eliminptes outdsted regulstions that
owrently restrict price eampetition and
wholessls distritxition of wine i Washington.
Thbul!hdplmw?mm-nd
Jsad 10 batier solsotions and more competitive
wine prices for consumers.

Yes on 1183 will areats frus compalition In
Rquer and wine Slafribution and sidee,
strengthen figuor lsw anforcement, benefit
Washingtor: inXpayaes ant consumars, and
generats vitally neaded new revenues for state
ard local servicas.

Radutisl of Argrient Againet

siores and grocery chathe seliing liquor. Yet
despia the Clear messags wo seng, they're
boeok again spanding mitlons 10 push 1183,
What part of "so” don’t they understend?

More Consamption, More Problame

Aleoho] afready kilie mors kids than all other
druge combined. Yat 1188 allows more than
four tmes &= meny Tigioe outiels, The Cantars
for Disesse Contra! racently catne vut agahet
privetizafion bacaise X leads 1 s 48 parcent or
Fvora increass in problem drinking, That means
more undensgy trinking end orime,
ovarburdantry police and first respondars.

WinHMarf Loophole

1163 Is anather flmwed meesuts Sesignad to
beneftt the big chaine, not the putlio. K gives
ohsits sh unfelr compelitve advaniags over
smallsr grocers, whie 2 mejor loophole writien
into the meesure wit! ellow mink-maris to sell
Hguor atross muoch of the stets. Stats stores
hava ong of the beet snforcemart rates in the
conlry; groverias, fee stafiomm end mink-Merts
sell 1 f2enagers ons Tme oot of four, .

Higher Taxes onn Consumers

Tha aporsors of ihis msasume sgy it ncreases
governmant revenue. But dhey do & by creating
a nowe 27 parcent fnx pasped on o consumars.

* Ask youresif: whan was the ey tme a big

carparation spartt miions, fwive, 1 ry snd
#0v0 Us money?

Fifeligiitors, first responders, and law
snforcernant leaders oppose 1183, it's o
riaky, end 160 high a price to pay for « I
converdencs. Vots no on 1183

Rebuital of Argument For

0-000000107
hitpe://weizppilets.sos.we. goviMyVote/OnlineVotexsGuide/Measures?eloctionld=42&o0mt. .. 322013




-——

Pago 8 of 8

The cempalgn aghinet 11338 Is funded by big Tha Liquor Control Bogrd determined 1188
rational liquor distributers thet profit fom containe ioopholes thet enuble min-marts and
Weshingion's outiatad liguor monapoly. Their 5% Sta0ons 1 sed Equar. Lood independent
specifically prevenis Squor sules 6t gas stalions  peroent trdden EXXpasses Otk CONSLITE,
and aoovenlencs stores, doubles penaliies for  rajeing taxes to o ocorporate profis. Four
sallinng apiris to miors and genarates hunidreds  fies the number of culate is ioo ol 1183 Iy
of miltions In new revenues tt schools, hoelth  BROTHEY fluwad, risky infiafive putting ocrpante
relsing texes, Tht's why commnily lesders, YO0 10 1183,
hew anforcomunt ofRcials and tamayer
advocaies suppart yes on 1183, . .
Argument Prepared By Argumant Prepered By
Anthony Anton, President, Weshingion Jim Coopsr, Washington Association for
Ero Former  Substance Abuse and Violence
Statn Pebol Daniel J. Allcy Weoldt, Co-Director, Fdl)Manmh

Evam, Formar Govarmor of Waghinglon; Cheris Kelly Koo, Proskient, Washington 8tate Coanol

Washingion Stete Chalr, Norfovest of Sharon Ress, RN, Aoute Cere
Groosry Assodiation; Bo¥ Nures; Greiy S
Prouidant, Asscdiation of Washington Cifes; John  Technidien, Renluz Fire and Emergancy
Margen, WinemakeoBowd A Secvivey; Linda Thompsoxn,
Winories of Weshbgton Stala. mﬁmmwm
Contaot: (800) 853-3480; Inlo& YESov1 183.comy
W YESu 180.a0in Coniast: [208) 436-6656;

waw
proteciouraommuniiies.oom
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o State PO Bo 43088, 3000 Paific Ave SE
qu Control Board O)I(ymph WA 93504,3093”
Phone - (360) 664-1600
Fax~ (380) 753-2740

May 14, 2012
MAYOR OF BURLINGTON

Re: Application for a Spirits Retaller License

Applicant HK INTERNATIONAL LLC
gmglgals HAKAM SINGH; KULWANT KAUR; HARVINDER SINGH; BALJINDER
License No: 08019(-3C
Tradename: STATE LIQUOR STORE # 152!SKAGIT BIG MINI MART
UBI: 602-365-483-001-0001
Address: 157-8 BURLINGTON BLVD
BURLINGTON, WA 98233-1708 «

Contact Name: Hakam Singh Phone No: 360-841-4000

This letter is to netify you that HK INTERNATIONAL LLC, has applied for a liquor
license at the above location to sell spirits in original containers to:

Consumers for off-promises consumption
Pemit holders
Retailers licensed to sell spirits for on-premijses consumption; and to

- Export spirits

Per stata law adopted under Initiative 1183 (RCW 66.24.620 (1)), if this application is
approved, sales cannot begin until June 1, 2092. -

Thée applicant’s location is a former WSLCB state liquor store. In accordance with
Initiative 1183 (RCW 86.24.630 (c)), The Board may riot deny a Spirits Retailer license
to an otherwise qualified holder of a former state liquor store operating rights sold at
auction. Therefore, this notice is being provided to you as an informational courtesy

only.

Alan E. Rathbun, Director
quensm & Regulation

LA Noiification (Former Stiste Liquor Stores) 4/24/12



DECLARATION OF SERVICE

On said day below, I emailed a courtesy copy and deposited in the
U.S. Mail for service a true and accurate copy of the Answer to Petition
for Review in Supreme Court Cause No. 91867-8 to the following parties:

Mary M. Tennyson

R. July Simpson

Sr. Assistant Attorney General
Licensing & Admin. Law
Division

1125 Washington St. SE
Olympia, WA 98504-0110

(AG has authorized service by
email)

Corbin Volluz

Law Offices of Corbin Volluz
508 South Second Street

Mount Vernon, WA 98273-3819

Original efiled with:
Washington Supreme Court
Clerk’s Office

415 12" Street W

Olympia, WA 98504-0929

Leif Johnson

City of Burlington

833 S Spruce St

Burlington, WA 98233-2810

Daniel G. Lloyd

Assistant City Attorney

P.O. Box 1995

Vancouver, WA 98668-1995

Josh Weisss

General Counsel

206 Tenth Avenue SE
Olympia, WA 98501

I declare under penalty of perjury under the laws of the State of
Washington and the United States that the foregoing is true and correct.

DATED: July ‘ '21—,“2015, at Seattle, Washington.

Quomdd -

Roya Kolahi, Legal Kssistant
Talmadge/Fitzpatrick/Tribe

DECLARATION



OFFICE RECEPTIONIST, CLERK

From: OFFICE RECEPTIONIST, CLERK

Sent: Monday, July 13, 2015 3:33 PM

To: 'Roya Kolahi'

Cc: Leif Johnson; shelleya@burlingtonwa.gov; maryt@atg.wa.gov; rjulys@atg.wa.gov;,

RainD@ATG.WA.GOV, corbin@volluzlaw.com; dan.lloyd@cityofvancouver.us;
jweiss@wacounties.org
Subject: RE: The City of Burlington v. Hakam Singh, et ux., et al. Cause No. 91867-8

Received 7/13/15

Supreme Court Clerk’s Office

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a filing is by e-
mail attachment, it is not necessary to mail to the court the original of the document.

From: Roya Kolahi [mailto:Roya@tal-fitzlaw.com]

Sent: Monday, July 13, 2015 3:28 PM

To: OFFICE RECEPTIONIST, CLERK

Cc: Leif Johnson; shelleya@burlingtonwa.gov; maryt@atg.wa.gov; rjulys@atg.wa.gov; RainD@ATG.WA.GOV;
corbin@volluzlaw.com; dan.lloyd@cityofvancouver.us; jweiss@wacounties.org

Subject: The City of Burlington v. Hakam Singh, et ux., et al. Cause No. 91867-8

Good Afternoon:

Attached please find the Answer to Petition for Review in Supreme Court Cause No. 91867-8 for today’s filing. Thank
you.

Sincerely,

Roya Kolahi

Legal Assistant
Talmadge/Fitzpatrick/Tribe
206-574-6661 (w)
206-575-1397 (f)
roya@tal-fitzlaw.com




